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El Paso Metropolitan Planning Organization 

TITLE VI PLAN 
Title VI  Nondiscrimination in Federally Assisted Programs 

Civil Rights Act of 1964 - 42 USC 2000(d)2000(d)(l) 

 

GENERAL 

 
This title declares it to be the policy of the United States that discrimination on the grounds of race, color, or national 

origin shall not occur in connection with programs and activities receiving federal financial assistance and authorizes 

and directs the appropriate federal departments and agencies to take action to carry out this policy. This title is not 

intended to apply to foreign assistance programs. 

 

Section 601 – states the general principle that no person in the United States shall be excluded from participation in 

or otherwise discriminated against on the grounds of race, color, or national origin under any program or activity 

receiving federal financial assistance. 

 

Section 602 – directs each federal agency administering a program of federal financial assistance by way of grant, 

contract, or loan to take action pursuant to rule, regulation, or order of general applicability to effectuate the principle 

of section 601 in a manner consistent with the achievement of the objectives of the statute authorizing the 

assistance. In seeking the effect compliance with its requirements imposed under this section, an agency is 

authorized to terminate or to refuse to grant or to continue assistance under a program to any recipient as to whom 

there has been an express finding pursuant to hearing of a failure to comply with the requirements under that 

program, and it may also employ any other means authorized by law. However, each agency is directed first to seek 

compliance with its requirements by voluntary means. 

 

Section 603  provides that any agency action taken pursuant to section 602 shall be subject to such judicial review 

as would be available for similar actions by that agency on other grounds. Where the agency action consists of 

terminating or refusing to grant or to continue financial assistance because of a finding of a failure of the recipient to 

comply with the agency’s judicial review under existing law, judicial review shall nevertheless be available to any 

person aggrieved as provided in section 10 of the Administrative Procedure Act (5USC 1009). The section also 

states explicitly that in the latter situation such agency action shall not be deemed committed to unreviewable agency 

discretion within the meaning of section 10. The purpose of this provision is to obviate the possible argument that 

although section 603 provides for review in accordance with section 10, section 10, itself has an exception for action 

“committed to agency discretion,” which might otherwise be carried over into section 603. It is not the purpose of this 

provision of section 603, however, otherwise to alter the scope of judicial review as presently provided in section 10(e 

)of the Administrative Procedure Act. 
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INTRODUCTION 

  

TRANSPORTATION POLICY BOARD (TPB) 
 

The Transportation Policy Board was established in 1973 to meet the requirement that urbanized areas 

with a population of 50,000 or greater must have a transportation planning board to ensure that all regional 

transportation studies are performed in accordance with local governments' desires and in conformance 

with federal and state laws, rules and regulations. As defined in 23 Code of Federal Regulations § 450.310 

(d), Each Metropolitan Planning Organization (MPO) that serves a transportation management area (TMA), 

shall consist of local elected officials, officials of public agencies that administer or operate major modes of 

transportation in the metropolitan planning area, and appropriate State transportation officials.  The TPB’s 

sole responsibility is to create and implement regional transportation policy for the MPO, which includes the 

implementation of Title VI requirements. 

 

MPO STAFF 
 

The El Paso MPO (EPMPO) staff develops transportation plans and programs that are related to 

transportation and transportation-related air quality needs.  Some of those responsibilities include data 

collection, maintenance, presentations, geographic information system based data collection and analysis, 

travel demand model development. The staff reports to the Board for the development of goals and 

objectives, work plans, and strategies. Public involvement is also staff responsibility.   
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TITLE VI PLAN POLICY STATEMENT 
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TITLE VI PLAN POLICY STATEMENT 

 

 

DISADVANTAGED  BUSINESS  ENTERPRISE (DBE) 
 
The Texas Department of Transportation (TxDOT) adopted a Disadvantaged Business Enterprise (DBE) 

program in accordance with 49 CFR Part 26. The City of El Paso and the MPO as recipients of federal 

funds for roadway construction projects and design projects are federally required to adhere to this 

program. 

 

The program states there may not be any discrimination on the basis of race, color, or national origin, or 

sex in the award and performance of any U.S Department (DOT)-assisted contract or in the administration 

of its DBE program or the requirement of 49 CFR Part 26. All necessary and reasonable steps under 49 

CFR Part 26 to ensure non-discrimination in award and administration of DOT-assisted contracts. 

 

 

ORGANIZATION  RESPONSIBILITIES 
 

The El Paso Metropolitan Planning Organization (MPO) is required by the Federal Highway Administration 

to implement Title VI of the Civil Rights Act (42 U.S.C 2000d-1). Title VI declares it to be the policy of the 

United States that discrimination on the ground of race, color, or national origin shall not occur in 

connection with programs and activities receiving Federal financial assistance, and authorizes and directs 

the involved Federal departments and agencies to take action to carry out this policy.  Title VI prohibits 

discrimination: whether intentional or where the unintended effect is unduly burdensome.  

 

MPOs are required to research and consider the needs of those generally overlooked by transportation 

systems, to include but not limited to low income and minority populations.* Low-income communities 

should be regularly recognized and addressed for impacts, as required by NEPA and 23 U.S.C. 109(h). 

 

 

*Definitions of minority groups can be found at www.census.gov.  Low-income guidelines are found at    

http://aspe.hs.gov/poverty/index.shtml.  

 

 

 

 

http://www.census.gov/
http://aspe.hs.gov/poverty/index.shtml
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TITLE VI GENERAL RESPONSIBILITIES 

 

GENERAL PROGRAM RESPONSIBILITIES 
 
The MPO is a primary forum where State DOTs, transit providers, local agencies, and the public can create 

local transportation plans and programs for the MPO’s study area.  MPOs are responsible for providing 

information on Title VI requirements to local public officials and educating on the impacts and progress 

these requirements may have on local communities.  The responsibilities brought forward to MPOs to 

ensure compliance are: 

 

 Ensuring the long-range transportation plan and transportation improvement program (TIP) obtains 

the analytical tools necessary to maintain conformance with Title VI. Analytical tools to assess 

regional benefits and burdens of transportation systems investments to include Title VI population 

strategies.  

 

 Identifying low-income and minority population; addressing homes, employment and modes of 

transportation through reliable data collection. Identifying these populations and their needs in 

order to address solutions for transportation adversities and distribute investments fairly. 

 

 Ensure fair public involvement processes by eliminating barriers and using tools that engage 

minority and low-income populations in transportation decision-making. 

 

 Dissemination and access of information related to the Title VI program to all stakeholders to 

include the public. 

 

 Documentation of Title VI compliance should be available for certification reviews and annual 

reviews of Title VI programs. 

 

 A process should be followed to resolve any complaints from the public and Title VI issues.  Any 

individual may exercise the right to file a complaint with the MPO if a person believes that his or her 

rights have been exposed to unfair treatment or discrimination.  
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TITLE VI COORDINATOR RESPONSIBILITIES 
 
The Title VI Coordinator is responsible for directing Title VI implementation, coordination, and monitoring.  

The Title VI Coordinator is also responsible for: 

 

 Creating an implementation plan for Title VI compliance for the El Paso MPO.    

 

 Monitoring Title VI activities that include data collection, identifying of Title VI population, 

assessment tools, submitting documentation, and assuring public involvement. 

 

 Maintains role of liaison between stakeholders concerning Title VI issues; assuring that 

stakeholders are properly informed of Title VI regulations. 

 

 Identify, evaluate, and process Title VI complaints received. 

 

 Implement Title VI public involvement strategies to allow for adequate participation of impacted 

Title VI populations and address language barriers, if necessary. 

 

 
TITLE VI LIAISON RESPONSIBILITIES 
 

The Title VI Liaison (Public Involvement Liaison), under the direction of the Title VI Coordinator, is 

responsible for the implementation of the Title VI Plan.  This includes ensuring that the MPO is in 

compliance and maintains compliant with Title VI regulations.  Title VI Liaison is also responsible for 

monitoring, reporting, and educating staff and the public.  The liaison will also maintain any data and 

documentation associated with Title VI Program.  
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PROGRAM RESPONSIBILITIES 

 

PUBLIC INVOLVEMENT 
 

The goal for the EPMPO’s public involvement program is to ensure the public is notified in an efficient way 

to guarantee continuous dissemination of information concerning Title VI issues.  The EPMPO is seeking 

public comment and review by reaching out to all populations throughout the EPMPO study area.  The 

EPMPO will ensure dissemination of all data, documentation, proposals and alternatives. 

 

Operational Guidelines 
 

 EPMPO’s Public Participation Plan 

 EPMPO’s Policy for Engaging Individuals with Limited English Proficiency (LEP) 

 

 

Principles of Public Involvement Program 
 

 Equal access is an essential part of public involvement process.   

 

 No major policy decision is reached or large project implemented without significantly affecting 

someone.  

 

 Professionals do not have a monopoly on good solutions. 

 

 Whether a project or policy decision is sensible and beneficial or not, it must be arrived at properly 

to be acceptable. 

 

 People are much more willing to live with a decision that affects different interests unequally if the 

decision-making process is open, objective, and considers all viewpoints. 
 

 If project or policy staff doesn’t provide all relevant information necessary for an informed decision, 

the public will rely on, and trust, others. 
 

 Interacting with an official representative of an organization or group is no substitute for interacting 

directly with that organization or group.   
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 Effective public notification and participation takes time and effort, and can be ex pensive, yet is 

essential to sound decision-making. 

 

 

The EPMPO is committed to incorporating Environmental Justice elements and Title VI considerations into 

its Public Participation Plan. During the public participation process, populations that have been traditionally 

underserved by existing transportation systems, including but not limited to low-income and minority 

households, are sought out and their needs considered. 

 

Public outreach to traditionally under-served groups is made through contact with community leaders and 

organizations. In addition, efforts are made to invite them into the transportation planning process, to speak 

at meetings, and place the identified leaders and organizations on the EPMPO’s mailing and e-mailing list 

to receive notifications of meetings, the EPMPO’s newsletters and provide awareness of the EPMPO web-

page (www. elpasompo.org) and other relevant information. 

 

To promote the MPO’s efforts to reach populations affected by transportation projects and/ or policies, the 

MPO also follows the objectives listed below: 

 

 Promote Respect: All transportation constituents and the views they promote are respected.  

 Provide Opportunities for Involvement: Avenues for involvement will be open, meaningful, 

and organized to let people participate comfortably, considering needs for accessibility, scheduling, 

location, informational material formats, and language; structured to allow informed, constructive 

exchanges; promoted in a way that reaches out energetically; and clearly defined in the early 

stages of document or study development.  

 Be Responsive to Participants: MPO forums will facilitate discussion that corresponds to 

participants’ level of interest and available time. Informational materials should be clear and 

concise and address participants’ questions. Information should be available in sufficient detail to 

allow residents to form independent views. The results of all public involvement activities will be 

given full consideration in all MPO decision-making. They will be reported in all relevant 

documents. The MPO will also discuss its reasoning in arriving at final decisions in its responses to 

public comments.  

 Offer Substantive Work: Public processes will provide participants purposeful involvement, 

allowing useful feedback and guidance. Participants should be encouraged to grapple with the 

many competing transportation interests, issues, and needs in the EPMPO. 

 Provide a Predictable Process: The planning process will be understandable and known well 

in advance. This will make the process more coherent and comprehensive, allowing residents and 

officials to plan their time and apply their resources effectively.  

 Adopt New Avenues of Communication: The program will be mindful of the revolution in 

communications and continue to evaluate new tools to expand the MPO s existing methods.  
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 Include New and Natural Constituencies: Efforts to reach new and natural constituencies 

include continuing outreach to minority, low income, elderly, youth, and accessibility-issue 

communities. There are also organizations and individuals who have a natural interest in 

transportation and who can provide important information and guidance.  

Opportunities for Public Comments 

EPMPO offers many opportunities for public comments on EPMPO documents, public meetings, and board 

meetings. 

 

 Comments are accepted any time  Comments are accepted via an online comment form, 

by phone, fax, email, U.S. mail, or in person.  Contact information for all staff is provided on the 

agency website. EPMPO responds to all comments received. 

 Citizen comments are requested at agency meetings  All EPMPO board and 

committee meetings are open to the public. EPMPO generally holds at least 28 meetings per year. 

The meeting dates are posted in advance on the EPMPO website. The Public can sign up to 

comment on any agenda item. Public comments and responses made during these times and are 

kept on record in the official meeting summaries.  All of the boards and committees maintain 

mailing lists. EPMPO uses voluntary comment cards at EPMPO public meetings to collect 

statistical data on meeting attendees to meet federal guidance designed to help track 

representation of all segments of the population. 

 Formal public comment periods  Formal public comment and review periods are used to 

solicit comments on planning and programming activities; such as amendments to the 

Transportation Improvement Program (TIP), changes to important EPMPO policies (such as the 

Public Participation Plan), and updates  to the current Metropolitan Transportation Plan (MTP).  

The comment period is posted on the EPMPO’s website home page and press releases are 

distributed to different media sources and local government agencies. Comments can be made in 

person at any EPMPO meeting, using a comment form on the agency’s website, by email, by US 

mail, fax, or telephone. EPMPO responds to all comments received, and forwards comments to 

other agencies for a response when appropriate. All comments received throughout the comment 

period are reviewed and responded to. 

 Public Hearings  EPMPO holds public hearings during major updates to the region’s adopted 

Metropolitan Transportation Plan (MTP), amendments to the Transportation Improvement Program 

(TIP), and other EPMPO documents.  

Strategies for Engaging Individuals with Limited English Proficiency (LEP) 
 
EPMPO completed a “four factor analysis,” as recommended by the U.S. Department of 
Justice (DOJ), to determine the number or proportion of LEP persons in the service area who may be 
served or likely to require EPMPO services.   
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The EPMPO staff reviewed the 2010 U.S. Census Report and determined that from the total population of 
855,256 within the EPMPO planning area, 566,044 persons in the EPMPO planning area, which is 66% of 
the population within the EPMPO planning area, speak a language other than English. Of those 566,044 
persons, 229,078 have limited English proficiency; that is, they speak English "less than very well", this is 
27% of the overall population in the EPMPO planning area.   
 
In the EPMPO planning area, of those persons with limited English proficiency, 224,254 speak Spanish.  
The EPMPO has staff that is available who speak Spanish to accommodate the public that falls under this 
population.  The EPMPO also has translated documents available and certified translators are available, 
upon request, for all public meetings. 
 

Strategies for Engaging Tribal Governments 
 

Yselta Pueblo Del Sur Tribe is a standing member of the Transportation Project Advisory Committee 

(TPAC). The Transportation Project Advisory Committee (TPAC) will have twenty (21) voting members and 

eight Ex-Officio, non-voting members (ibid). The TPAC shall have a Chair and a vice-Chair to preside over 

meetings. The Chair and vice-Chair shall both have 2-year terms that shall be rotational. The Secretary to 

the TPAC shall be the Executive Director or his/her designee. In the event that neither the Chair nor vice-

Chair is present at a TPAC meeting, the Secretary or his/her designee shall preside over the meeting. Any 

TPAC member can send a proxy as his/her replacement and the proxy will have voting privileges.  

Title VI Liaison’s Responsibilities 
 
The Public Involvement Liaison is responsible for evaluating and monitoring compliance with Title VI 
requirements in all aspects of the agency’s public involvement process. The Liaison will:  
 

 Ensure all communications and public involvement efforts comply with Title VI.   
 Develop and distribute information on Title VI and agency programs to the general public. Provide 

information in languages other than English, as needed.   
 Disseminate information to minority media and ethnic/gender related organizations, to help ensure 

all social, economic, and ethnic interest groups in the region are represented in the planning 
process. 

 Include the abbreviated Title VI Notice to the Public in all press releases and on the EPMPO 
website.  

 Notify affected, protected groups of public hearings regarding proposed actions, and make the 
hearings accessible to all residents. This includes the use of interpreters when requested, or when 
a strong need for their use has been identified. 
 

 
 
 
 
 



El Paso Metropolitan Planning Organization                           13                                                        

COMPLAINT PROCEDURES 
 
Introduction 
 
As a recipient of federal financial assistance and under Title VI of the Civil Rights Act of 1964 and related 

Title VI statutes, The EPMPO ensures that no person shall, on the grounds of race, religion, color, national 

origin, sex, age, or disability be excluded from participation in, be denied the benefits of, or otherwise be 

subjected to discrimination under any agency programs or activities. All programs funded in whole or in part 

from federal financial assistance are subject to Title VI requirements. The Civil Rights Restoration Act of 

1987 extended this to all programs within an agency that receives federal assistance regardless of the 

funding source for individual programs. 

 

This policy is intended to establish a procedure under which complaints alleging discrimination in EPMPO’s 

provisions, services, or EPMPO activities can be made by persons who are not employees of EPMPO. Any 

person who believes EPMPO, or any entity who receives federal financial assistance from or through 

EPMPO (i.e., sub-recipients, sub-contractors, or sub-grantees), has subjected them or any specific class of 

individuals to unlawful discrimination may file a complaint of discrimination. The EPMPO will follow 

timelines set forth in guidance from the Department of Transportation, the Federal Highway Administration, 

Federal Transit Administration and the Department of Justice for processing Title VI discrimination 

complaints. 

 

Filing Period 
 

A complaint of discrimination must be filed within 180 calendar days of the alleged act of Discrimination, or 

discovery thereof; or where there has been a continuing course of conduct, the date on which that conduct 

was discontinued. Filing means a written complaint must be postmarked before the expiration of the 180-

day period. The filing date is the day you complete, sign, and mail the complaint form. The complaint from 

and consent/release form must be dated and signed for acceptance. Complaints received more than 180 

days after the alleged discrimination will not be processed and will be returned to the complainant with a 

letter explaining why the complaint could not be processed and alternative agencies to which a report may 

be made. 

 

Where to File 
 
In order to be processed, signed original complaint forms must be mailed to:  

El Paso Metropolitan Planning Organization  

Executive Director  

10767 Gateway Blvd. West, Suite 605  

El Paso, TX 79935-4918 
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Upon request, reasonable accommodations will be made for persons who are unable to complete the 

complaint form due to disability or limited-English proficiency. A complaint may also be filed by a 

representative on behalf of a complainant. 

 

Persons who are not satisfied with the findings of the El Paso MPO may seek remedy from other applicable 

state of federal agencies. 

 

Requirements for a Complaint 
 
In order to be processed, a complaint must be in writing and contain the following information:  

 Name, address, and phone number of the complainant.  

 Name(s) and address(es) and business(es)/organization(s) of person(s) who allegedly 

discriminated.  

 Date of alleged discriminatory act(s).  

 Basis of complaint (i.e. race, color, national origin, sex, age, religion, or disability).  

 A statement of complaint.  

 A signed consent release form. 

 

Complaint Review Process 

The following is a description of how a discrimination complaint will be handled once received by El Paso 

MPO.  

1.  A complaint is received by EL PASO MPO:  

Complaints must be in writing and signed by the complainant or their designated representative. If 

the complainant is unable to complete the form in writing due to disability or limited-English 

proficiency, upon request reasonable accommodations will be made to ensure the complaint is 

received and processed in a timely manner. Complainants wishing to file a complaint that do not 

have access to the Internet or the ability to pick up a form will be mailed a complaint form to 

complete. The complainant will be notified if the complaint form is incomplete and asked to furnish 

the missing information.  

2.  Complaint is logged into tracking database:  

Completed complaint forms will be logged into the complaint tracking database; basic data will be 

maintained on each complaint received.  

3.  Determine jurisdiction:  
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El Paso MPO’s Public Information Officer will complete an initial review of the complaint. The 

purpose of this review is to determine if the complaint meets basic criteria.  

 

Criteria required for a complete complaint:  

 Basis of alleged discrimination (I.e. race, religion, color, national origin, sex, age or disability.  

 Determination of timeliness will also be made to ensure that the complaint was filed within the 

180 day period requirement.  

 The program in which the alleged discrimination occurred will be examined to ensure that the 

complaint was filed with the appropriate agency. During this process, if a determination was 

made in which the program or activity that the alleged discrimination occurred is not related to 

the El Paso MPO program or activity, every attempt will be made to establish the correct 

agency. Whenever possible and assuming consent was granted on the Consent/Release form, 

the complaint will be forwarded to the appropriate agency. 

If the complaint is a transportation related discrimination complaint and the EPMPO or its sub-recipients are 

named as the respondent, then the complaint, if related to Texas transportation, shall be forwarded to 

TxDOT Office of Civil Rights, Dewitt C. Greer State Highway Building, 125 E. 11th Street, Austin, Texas, 

78701-2483 or,. If related to New Mexico transportation, to NMDOT Office of Equal Opportunity Programs, 

1596 Pacheco Street, Suite 201, Santa Fe, NM, 87505.  Thereafter, the procedures will follow through as 

indicated here. 

 

4.  Initial written notice to complainant: Within 10 working days of the receipt of the complaint, EPMPO will 

send notice to the complainant confirming receipt of the complaint; if needed the notice will request 

additional information, notify complainant that the activity is not related to a EPMPO program or activity, or 

does not meet deadline requirements. Conclusions made in step three will determine the appropriate 

response to the complaint. If any additional information is needed from the complainant, it will be 

communicated at this point in the process. A copy of the written response, as well as the complaint form, 

will be forwarded to the Texas Department of Transportation, Office of Civil Rights, and Contract 

Compliance Section for informational purposes only.  

 

5.  Investigation of complaint: The Public Information Liaison will confer with the El Paso MPO Executive 

Director to determine the most appropriate fact finding process to ensure that all available information is 

collected in an effort to reach the most informed conclusion and resolution of the complaint. The type of 

investigation techniques used may vary depending on the nature and circumstances of the alleged 

discrimination. An investigation may include but is not limited to:  

  Internal meetings with EPMPO staff and legal counsel.  
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  Consultation with state and federal agencies.  

  Interviews of complainant(s).  

  Review of documentation (i.e. planning, public involvement, and technical program activities).  

  Interviews and review of documentation with other agencies involved.  

  Review of technical analysis method (if applicable).  

  Review of demographic data.  

6.  Determination of investigation: An investigation must be completed within 60 days of receiving the 

complete complaint, unless the facts and circumstances warrant otherwise. A determination will be made 

based on information obtained. The Public Information Liaison and the Executive Director or designee will 

render a recommendation for action, including formal and/or informal resolution strategies.  

7.  Notification of determination: Within 10 days of completion of an investigation, the complainant must be 

notified by the El Paso MPO Executive Director of the final decision. The notification will advise the 

complainant of his/her appeal rights with state and federal agencies if he/she is dissatisfied with the final 

decision. A copy of this letter, along with the report of findings, will be forwarded to the Texas Department 

of Transportation, Office of Civil Rights, and Contract Compliance Section for information purposes.  (See 

Appendix 3 for Discrimination Form) 

 

 
PLANNING & PROGRAMMING 
 
EPMPO is responsible for developing long and short-range transportation plans to provide efficient 

transportation services to the EPMPO service area. A comprehensive transportation planning process is 

used, which entails the monitoring and collection of data related to transportation issues. EPMPO 

coordinates with TxDOT, NMDOT, cities, counties, and transportation providers, seeks public involvement, 

and provides technical support when needed. Refer to “Program Area 1: Communications & Public 

Involvement” for a description of how interaction with the public is handled in regards to this Program Area 

and the agency in general. 

Key Planning and Programming Activities 

EPMPO is mandated by state and federal law to maintain the Metropolitan Transportation Plan (MTP) 

(long-range transportation plan, 20-year minimum horizon) is a fiscally constrained, multimodal, 

transportation plan that the EPMPO is required to update every four years and the Transportation 

Improvement Program (TIP) (short-range programming) is a fiscally constrained programming document 

that covers a four-year horizon period and is required to be updated every four years.  

The Annual Listing of Obligated Projects for each fiscal year follows the same PPP that the TIP does if 

there is a conjoined TIP for that List that is also going through a PPP due to amendments and/or updates. 

Otherwise, the List goes through the 3C planning process, described later in this document, and is posted 
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for a 30-day public review. EPMPO conducts and supports numerous state and federal planning, 

compliance, and certification programs, which enable counties, cities, transit agencies, ports-of-entry, 

NMDOT and TxDOT to obtain state and federal funding. EPMPO also develops and advances a regional 

Economic Strategy, which is integrated with regional land use and transportation planning. The agency 

provides forecasts of population, housing, economic, and transportation trends that provide the basis for 

addressing current issues and exploring future needs and options that could benefit the EPMPO service 

area.  

Consideration of Title VI 

Considerations of Title VI legislation are made throughout EPMPO’s planning and programming actions, for 

example: 

 Data collection – A large part of the agency’s work program involves collecting, analyzing, and 

reporting on data for the EPMPO service area. This includes information on population, housing, 

employment, poverty, income, wages, transportation, traffic, and growth. Member agencies and 

other groups use this data for activities such as planning and the distribution of funds. 

 Metropolitan Transportation Plan (MTP) - The development of the MTP includes environmental 

justice considerations from the outset. EPMPO set out to ensure that the burdens and benefits of 

implementing the MTP were equitably distributed across groups based on race, income, age, and 

disability. EPMPO’s analysis included (1) outreach and meaningful participation from minority and 

low-income population groups in the development of the plan, and (2) an assessment to determine 

any discrimination of minority and low-income population groups in the distribution of impacts and 

benefits associated with the projects and programs advanced in the MTP.  

 Transportation Improvement Program (TIP) – The region’s short-term, three-year TIP implements 

the plan and policies established in the active MTP. Included in the program of projects are federal 

STP, CMAQ, and FTA formula funds managed by EPMPO. EPMPO’s Executive Board selects 

projects to receive these funds. The criteria used to identify projects to receive funds includes how 

well the project provides access for transportation users identified in the President’s Order for 

Environmental Justice. The sponsors of all projects programmed in the TIP are required to submit 

an annual certification of compliance with Title VI and other applicable federal and state laws and 

regulations. 

 

Title VI Liaison’s Responsibilities 

The Planning Liaison is responsible for evaluating and monitoring compliance with Title VI 

requirements in all aspects of the EPMPO planning process. In addition, the Liaison will: 

 Ensure all aspects of the planning and programming process operation comply with Title VI. 
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 Prepare and update a demographic profile of the region using the most current and appropriate 

statistical information available on race, income, and other pertinent data. Make the document 

available to the public and member agencies on EPMPO’s website. 

 Develop a process for assessing the distributional effects of transportation investments in the 

region as part of actions on plan and programming documents. 

 

ENVIRONMENTAL JUSTICE AFFAIRS 

The concept of environmental justice includes the identification and assessment of disproportionately 

high and adverse effects of programs, policies, or activities on minority and low-income population 

groups.  Within the context of regional transportation planning, environmental justice considers the 

relative distribution of costs and benefits from transportation investment strategies and policies among 

different segments of society. 

When EPMPO adopts new planning documents, or substantively amends existing documents in a 

manner that requires action by the EPMPO Transportation Policy Board (TPB), the agency is required 

to comply with the National Environmental Policy Act (NEPA), and with federal and state environmental 

justice requirements. When this occurs, a systematic process is used to study and evaluate all 

necessary environmental aspects of the proposed action(s). Depending on the scope, complexity, and 

impacts of the project, a NEPA checklist, Determination of Non-significance (DSN), or NEPA 

Environmental Impact Statement (EIS) will be produced. When one of these documents is required, the 

agency’s Environmental Affairs Liaison (also designated as the NEPA Responsible Official) oversees 

the process, and ensures all federal and state requirements are met, and that the public has been 

involved as appropriate. Refer to “Public Involvement” for a description of how interaction with the 

public is handled in regards to this Program Area and within the agency in general. 

There are three fundamental environmental justice principles:   

 To avoid, minimize, or mitigate disproportionately high and adverse human health and 

environmental effects, including social and economic effects, on minority populations and low-

income populations. 

 To ensure the full and fair participation by all potentially affected communities in the 

transportation decision-making process. 

 To prevent the denial of, reduction in, or significant delay in the receipt of benefits by minority 

and low-income populations that address mobility and added capacity projects. 

Title VI Liaison’s Responsibilities 

EPMPO is responsible for Title VI environmental justice compliance in all aspects of EPMPO’s work 

that triggers environmental review requirements: 
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 Enhance their analytical capabilities to ensure that the long-range transportation plan and the 

transportation improvement program (TIP) comply with Title VI.  

  Identify residential, employment, and transportation patterns of low-income and minority 

populations so that their needs can be identified and addressed, and the benefits and burdens 

of transportation investments can be fairly distributed.  

 Evaluate and - where necessary - improve their public involvement processes to eliminate 

participation barriers and engage minority and low-income populations in transportation 

decision making. 

 Disseminate information to the public on the processes used and findings of the analysis, in 

accordance with all EPMPO public involvement procedures. This includes dissemination to 

groups representing minority media and ethnic/gender related organization, and the use of 

public comment periods and public hearings, interpreters, and materials in other languages, as 

needed. 

 

CONSULTANT CONTRACTS 

EPMPO is responsible for selection, negotiation, and administration of its consultant contracts. EPMPO 

operates under its internal contract procedures and all relevant federal and state laws. 

Contract Procedures 

Contract procedures are established by EPMPO and the City of El Paso, Texas.  EPMPO contracting 

opportunities are open to all and it is City policy that no person or firm will be discriminated against because 

of race, color, national origin, sex, or disability in the award of City contracts. Further, contractors shall not 

discriminate on the basis of race, color, national origin, sex, or disability in the performance of City 

contracts. Where applicable, sub-contracts with the EPMPO having federal funds involved in the funding 

will be required to contain Standard DOT Title VI Assurances Appendix A and Form 1273. 

Regardless of the source of funds or dollar level of purchase, City personnel will purchase from State 

certified Historically Underutilized Businesses (HUBs) to the fullest extent possible and will make a good 

faith effort to meet State of Texas goals for doing business with HUBs. 

 

Disadvantaged Business Enterprises (DBE) Program and Historically 
Underutilized Businesses (HUB) 

It is the policy of the City, and, thus, the EPMPO, to seek participation in its contracts by local small 

businesses and by small businesses owned by minorities, women and disadvantaged persons. The City 

has two strategies for achieving this policy objective - a Disadvantaged Business Enterprise (DBE) program 
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for federally funded contracts and concession contracts and a Historically Underutilized Business (HUB) 

program for contracts that do not include any federal funds. 

A copy of the Memorandum of Understanding regarding the adoption of the TxDOT’s federally-approved 

DBE program by the City of El Paso can be found in Appendix 4. 

Historically Underutilized Business (HUB) Program 

A HUB is a business with its principle place of business in Texas in which the owner(s) have proportionate 

interest and demonstrate active participation in the business’ management and are identified by the State 

as economically disadvantaged. The HUB program provides bid opportunities to eligible local small 

business enterprises in EPMPO contracting opportunities that are not funded in part or in whole with federal 

funds. This program is race and gender neutral. Section 252.0215 of the Local Government Code 

establishes HUB participation requirements for EPMPO contracting opportunities. The Purchasing Division 

has designed a Procurement Analyst to act as the HUB Coordinator, who is responsible for ensuring the 

EPMPO continues its good faith effort to establish business connections with Historically Underutilized 

Businesses. 

 

Disadvantaged Business Enterprise (DBE) Program 

The DBE program implements the Department of Transportation's regulations in 49 CFR Parts 23 (FTA) 

and 26 (FAA), as amended. It is the policy of the EPMPO to provide opportunities for socially and 

economically disadvantaged businesses and to encourage their participation in federally funded EPMPO 

contracts and in other contracts subject to the federal DBE program.  

 

Title VI Liaison’s Responsibilities 
 
The EPMPO and the Texas Department of Transportation (TxDOT) have entered into a Memorandum of 

Understanding to memorialize the obligations, expectations, and rights for a DBE program to meet federal 

requirements. The following are the responsibilities agreed upon by EPMPO and TxDOT: 

 

 Include Title VI language in contracts and Requests for Proposals (RFP) as described below: 

o “Discrimination Prohibited:  No person in the United States shall, on the grounds of 

race, creed, color, national origin, sex, age or handicap, be excluded from participation 

in, be denied the benefits of, or be subjected to discrimination under, any programs or 

activity funded in whole or in part with funds made available to {AGENCY} pursuant to 

the terms of this Agreement, or any written amendment hereto.” 

o “Specific Discriminatory Actions Prohibited: [AGENCY] may not utilize criteria or 

methods of administration which have the effect of subjecting individuals to 

discrimination on the basis of race, creed, color, sex, national origin, age or disability, 
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or having the effect of defeating or substantially impairing accomplishments of the 

objectives of the programs funded pursuant to this Agreement or any written 

amendment hereto with respect to individuals of a particular race, color, national origin, 

creed, sex, age or disability. 

 Review consultants for Title VI compliance as described below: 

o  Ensure the “Title VI Compliance Review” form is given to all consultants as part of the 

contract signing process. 

o At the end of each fiscal year, review for Title VI compliance any consultants that have 

not been reviewed within the past twelve months using the “Title VI Compliance 

Review” form. 

o Upon receiving a completed form from a consultant, ensure the form was filled out and 

signed, and review the form for any evidence of noncompliance with Title VI 

contractual provisions on the part of the consultant. 

o If a sub-recipient is found to be not in compliance with Title VI, the Title VI Coordinator 

and Consultant Contracts Liaison will work with the sub-recipient to resolve the 

deficiency status and will write a remedial action if necessary, as described in the next 

section. 

 Maintain the Disadvantaged Business Enterprise (DBE) Program as described below: 

o Monitor, update, and maintain the agency’s DBE Program.  

o Establish and adjust DBE participation goals, as appropriate. 

 

 

EDUCATION AND TRAINING 

Minorities, women, veterans, individuals with a disability, and other individuals protected by Title VI and 

federal and state anti-discrimination laws are provided with equal opportunity and fair treatment in all 

employment-related decisions, including opportunities for education and training.  

Employee Training 

All EPMPO employees are encouraged to participate in professional development and training. All 

materials received by the agency on training and education opportunities are made available to all 

employees, which includes all information on federally funded training, such as courses provided by the 

National Highway Institute (NHI).  

Title VI Liaison’s Responsibilities 

The Education & Training Liaison is responsible for evaluating and monitoring compliance with Title VI 

requirements in all aspects of the education and training program. TxDOT will provide information on 
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training opportunities open to EPMPO staff and sub-recipients, including information on training provided by 

NHI. The Liaison will: 

 Assist TxDOT in the distribution of information to PSRC staff on training programs regarding Title 

VI and related statutes. 

 Ensure equal access to, and participation in, applicable NHI courses for qualified EPMPO 

employees.  

 Track staff participation in Title VI, NHI courses. 
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APPENDIX 1 

 

EPMPO TITLE VI ASSURANCES 
 
 

  



FTA FISCAL YEAR 2013 CERTIFICATIONS AND ASSURANCES 

 

 

FEDERAL FISCAL YEAR 2013 CERTIFICATIONS AND ASSURANCES FOR FEDERAL TRANSIT 

ADMINISTRATION ASSISTANCE PROGRAMS 

(Signature page alternative to providing Certifications and Assurances in TEAM-Web) 

 

Name of Applicant: ____________________________________________________________ 
 

The Applicant agrees to comply with applicable provisions of Groups 01 – 24. ______ 

OR 

The Applicant agrees to comply with applicable provisions of the Groups it has selected: 
 

Group Description  
   

01. Required Certifications and Assurances for Each Applicant. ________ 
   

02. Lobbying. ________ 
   

03. Private Sector Protections. ________ 
   

04. Procurement and Procurement System.  ________ 
   

05. Rolling Stock Reviews and Bus Testing. ________ 
   

06. Demand Responsive Service.  ________ 
   

07. Intelligent Transportation Systems. ________ 
   

08. Interest and Finance Costs and Leasing Costs. ________ 
   

09. Transit Asset Management and Agency Safety Plans. ________ 
   

10. Alcohol and Controlled Substances Testing. ________ 
   

11. Fixed Guideway Capital Investment Program (New Starts, Small Starts, and Core Capacity) 

and Capital Investment Program in Effect before MAP-21. 
________ 

   

12. State of Good Repair Program. ________ 
   

13. Fixed Guideway Modernization Grant Program. ________ 
   

14. Bus/Bus Facilities Programs. ________ 
   

15. Urbanized Area Formula Programs and Job Access and Reverse Commute (JARC) Program.  ________ 
   

16. Seniors/Elderly/Individuals with Disabilities Programs and New Freedom Program. ________ 
   

17. Rural/Other Than Urbanized Areas/Appalachian Development/Over-the-Road Bus 

Accessibility Programs. 
________ 

   

18. Public Transportation on Indian Reservations and “Tribal Transit Programs. ________ 
   

19. Low or No Emission/Clean Fuels Grant Programs. ________ 
   

20. Paul S Sarbanes Transit in Parks Program. ________ 
   

21. State Safety Oversight Program. ________ 
   

22. Public Transportation Emergency Relief Program. ________ 
   

23. Expedited Project Delivery Pilot Program. ________ 
   

24. Infrastructure Finance Programs. ________ 
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FTA FISCAL YEAR 2013 CERTIFICATIONS AND ASSURANCES 

 

INSTRUCTIONS FOR COMPLETION OF SF-LLL, LOBBYING CERTIFICATION 

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal 
recipient, at the initiation or receipt of a covered Federal action, or a material change to a previous filing, 
pursuant to title 31 U.S.C. section 1352. The filing of a form is required for each payment or agreement to 
make a payment to any lobbying entity for influencing or attempting to influence an officer or employee of an 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with a covered Federal action.  Complete all items that apply for both the initial filing 
and material change report.  Refer to the implementing guidance published by the Office of Management and 
Budget for additional information.  
 

1.   Identify the type of covered Federal action for which lobbying activity is and/or has been secured 
to influence the outcome of a covered Federal action.  

2.   Identify the status of the covered Federal action.  
3.   Identify the appropriate classification of this report. If this is a follow-up report caused by a 

material change to the information previously reported, enter the year and quarter in which the 
change occurred. Enter the date of the last previously submitted report by this reporting entity for 
this covered Federal action. 

4.   Enter the full name, address, city, State and zip code of the reporting entity.  Include 
Congressional District, if known.  Check the appropriate classification of the reporting entity that 
designates if it is, or expects to be, a prime or subaward recipient.  Identify the tier of the 
subawardee, e.g., the first subawardee of the prime is the 1st tier. Subawards include but are not 
limited to subcontracts, subgrants and contract awards under grants.  

5.   If the organization filing the report in item 4 checks "Subawardee," then enter the full name, 
address, city, State and zip code of the prime Federal recipient. Include Congressional District, if 
known.  

6.   Enter the name of the Federal agency making the award or loan commitment. Include at least 
one organizational level below agency name, if known. For example, Department of 
Transportation, United States Coast Guard.  

7.   Enter the Federal program name or description for the covered Federal action (item 1). If known, 
enter the full Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative 
agreements, loans, and loan commitments.  

8.   Enter the most appropriate Federal identifying number available for the Federal action identified 
in item 1 (e.g., Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant 
announcement number; the contract, grant, or loan award number; the application/proposal 
control number assigned by the Federal agency). Include prefixes, e.g., "RFP-DE-90-001."  

9.   For a covered Federal action where there has been an award or loan commitment by the Federal 
agency, enter the Federal amount of the award/loan commitment for the prime entity identified in 
item 4 or 5.  

10. (a) Enter the full name, address, city, State and zip code of the lobbying registrant under the 
Lobbying Disclosure Act of 1995 engaged by the reporting entity identified in item 4 to influence 
the covered Federal action. (b) Enter the full names of the individual(s) performing services, and 
include full address if different from 10 (a). Enter Last Name, First Name, and Middle Initial (MI).  

11. The certifying official shall sign and date the form; print his/her name, title, and telephone number.  
 

According to the Paperwork Reduction Act, as amended, no persons are required to respond to a collection of 
information unless it displays a valid OMB Control Number. The valid OMB control number for this information 
collection is OMB No. 0348-0046. Public reporting burden for this collection of information is estimated to 
average 10 minutes per response, including time for reviewing instructions, searching existing data sources, 
gathering and maintaining the data needed, and completing and reviewing the collection of information. Send 
comments regarding the burden estimate or any other aspect of this collection of information, including 
suggestions for reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project 
(0348-0046), Washington, DC 20503. 
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U.S. DEPARTMENT OF LABOR SPECIAL SECTION 5333(B) CERTIFICATION 

 
(TxDOT requires this form to be completed by ALL §5311 and JARC Subrecipients) 

 
The following language shall be made part of the contract of assistance with the State or other public body 
charged with allocation and administration of funds provided under 49 U.S.C. Section 5311:  
 
A. General Application  
The Public Body agrees that, in the absence of waiver by the Department of Labor, the terms and conditions 
of this warranty, as set forth below, shall apply for the protection of the transportation related employees of 
any employer providing transportation services assisted by the Project ("Recipient"), and the transportation 
related employees of any other surface public transportation providers in the transportation service area of the 
Project.  
 
The Public Body shall provide to the Department of Labor and maintain at all times during the Project an 
accurate, up-to-date listing of all existing transportation providers which are eligible Recipients of 
transportation assistance funded by the Project, in the transportation service area of the Project, and any 
labor organizations representing the employees of such providers.  
 
Certification by the Public Body to the Department of Labor that the designated Recipients have indicated in 
writing acceptance of the terms and conditions of the warranty arrangement will be sufficient to permit the flow 
of Section 5311 funding in the absence of a finding of non-compliance by the Department of Labor.  
 
B.  Standard Terms and Conditions  
 (1)    The Project shall be carried out in such a manner and upon such terms and conditions as will not 

adversely affect employees of the Recipient and of any other surface public transportation provider in 
the transportation service area of the Project. It shall be an obligation of the Recipient and any other 
legally responsible party designated by the Public Body to assure that any and all transportation 
services assisted by the Project are contracted for and operated in such a manner that they do not 
impair the rights and interests of affected employees. The term "Project," as used herein, shall not be 
limited to the particular facility, service or operation assisted by Federal funds, but shall include any 
changes, whether organizational, or otherwise, which are a result of the assistance provided. The 
phrase "as a result of the Project," shall when used in this arrangement, include events related to the 
Project occurring in anticipation of, during, and subsequent to the Project and any program of 
efficiencies or economies related thereto; provided, however, that volume rises and falls of business, or 
changes in volume and character of employment brought about by causes other than the Project 
(including any economies or efficiencies unrelated to the Project) are not within the purview of this 
arrangement.  

 
An employee covered by this arrangement, who is not dismissed, displaced or otherwise worsened in 
his position with regard to his employment as a result of the Project, but who is dismissed, displaced or 
otherwise worsened solely because of the total or partial termination of the Project, discontinuance of 
Project services, or exhaustion of Project funding shall not be deemed eligible for a dismissal or 
displacement allowance within the meaning of paragraphs (6) and (7) of the Model agreement or 
applicable provisions of substitute comparable arrangements.  

 
(2)(a) Where employees of a Recipient are represented for collective bargaining purposes, all Project services 

provided by that Recipient shall be provided under and in accordance with any collective bargaining 
agreement applicable to such employees which is then in effect.  

 
(2)(b) The Recipient or legally responsible party shall provide to all affected employees sixty (60) days' notice 

of intended actions which may result in displacements or dismissals or rearrangements of the working 
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forces. In the case of employees represented by a union, such notice shall be provided by certified mail 
through their representatives. The notice shall contain a full and adequate statement of the proposed 
changes, and an estimate of the number of employees affected by the intended changes, and the 
number and classifications of any jobs in the Recipient's employment available to be filled by such 
affected employees.  

 
(2)(c) The procedures of this subparagraph shall apply to cases where notices involve employees 

represented by a union for collective bargaining purposes. At the request of either the Recipient or the 
representatives of such employees negotiations for the purposes of reaching agreement with respect to 
the applications of the terms and conditions of this arrangement shall commence immediately. If no 
agreement is reached within twenty (20) days from the commencement of negotiations, any party to the 
dispute may submit the matter to dispute settlement procedures in accordance with paragraph (4) of 
this warranty. The foregoing procedures shall be complied with and carried out prior to the institution of 
the intended action.  

 
 (3)    For the purpose of providing the statutory required protections including those specifically mandated by 

49 U.S.C. Section 5333(b)
1
, the public Body will assure as a condition of the release of funds that the 

Recipient agrees to be bound by the terms and conditions of the National (Model) Section 5333(b) 
Agreement executed July 23, 1975, identified below

2
, provided that other comparable arrangements 

may be substituted therefore, if approved by the Secretary of Labor and certified for inclusion in these 
conditions.  

 
 (4)    Any dispute or controversy arising regarding the application, interpretation, or enforcement of any of the 

provisions of this arrangement which cannot be settled by and between the parties at interest within 
thirty (30) days after the dispute or controversy first arises, may be referred by any such party to any 
final and binding disputes settlement procedure acceptable to the parties, or in the event they cannot 
agree upon such procedure, to the Department of Labor or an impartial third party designated by the 
Department of Labor for final and binding determination. The compensation and expenses of the 
impartial third party, and any other jointly incurred expenses, shall be borne equally by the parties to 
the proceeding and all other expenses shall be paid by the party incurring them.  

 
In the event of any dispute as to whether or not a particular employee was affected by the Project, it 
shall be his obligation to identify the Project and specify the pertinent facts of the Project relied upon. It 
shall then be the burden of either the Recipient or other party legally responsible for the application of 
these conditions to prove that factors other than the Project affected the employees. The claiming 
employee shall prevail if it is established that the Project had an effect upon the employee even if other 
factors may also have affected the employee.  

 
 (5)    The Recipient or other legally responsible party designated by the Public Body will be financially 

responsible for the application of these conditions and will make the necessary arrangements so that 
any employee covered by these arrangements, or the union representative of such employee, may file 
claim of violation of these arrangements with the Recipient within sixty (60) days of the date he is 
terminated or laid off as a result of the Project, or within eighteen (18) months of the date his position 
with respect to his employment is otherwise worsened as a result of the Project. In the latter case, if the 
events giving rise to the claim have occurred over an extended period, the 18-month limitation shall be 
measured from the last such event. No benefits shall be payable for any period prior to six (6) months 
from the date of the filing of any claim.  

 
 (6)    Nothing in this arrangement shall be construed as depriving any employee of any rights or benefits 

which such employee may have under existing employment or collective bargaining agreements, nor 
shall this arrangement be deemed a waiver of any rights or any union or of any represented employee 
derived from any other agreement or provision of federal, state or local law.  
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 (7)    In the event any employee covered by these arrangements is terminated or laid off as a result of the 
Project, he shall be granted priority of employment or reemployment to fill any vacant position within the 
control of the Recipient for which he is, or by training or retraining within a reasonable period, can 
become qualified. In the event training or retraining is required by such employment or reemployment, 
the Recipient or other legally responsible party designated by the Public Body shall provide or provide 
for such training or retraining at no cost to the employee.  

 
 (8)    The Recipient will post, in a prominent and accessible place, a notice stating that the Recipient has 

received federal assistance under 49 U.S.C. Chapter 53 and has agreed to comply with the provisions 
of 49 U.S.C. Section 5333(b). This notice shall also specify the terms and conditions set forth herein for 
the protection of employees. The Recipient shall maintain and keep on file all relevant books and 
records in sufficient detail as to provide the basic information necessary to the proper application, 
administration, and enforcement of these arrangements and to the proper determination of any claims 
arising thereunder.  

 
 (9)   Any labor organization which is the collective bargaining representative of employees covered by these 

arrangements, may become a party to these arrangements by serving written notice of its desire to do 
so upon the Recipient and the Department of Labor. In the event of any disagreement that such labor 
organization represents covered employees, or is otherwise eligible to become a party to these 
arrangements, as applied to the Project, the dispute as to whether such organization shall participate 
shall be determined by the Secretary of Labor.  

 
(10)  In the event the Project is approved for assistance under 49 U.S.C. Chapter 53, the foregoing terms and 

conditions shall be made part of the contract of assistance between the federal government and the 
Public Body or Recipient of federal funds; provided, however, that this arrangement shall not merge 
into the contract of assistance, but shall be independently binding and enforceable by an upon the 
parties thereto, and by any covered employee or his representative, in accordance with its terms, nor 
shall any other employee protective agreement merge into this arrangement, but each shall be 
independently binding and enforceable by and upon the parties thereto, in accordance with its terms.  

 
C.  Waiver  
As part of the grant approval process, either the Recipient or other legally responsible party designated by the 
Public Body may in writing seek from the Secretary of Labor a waiver of the statutory required protections. 
The Secretary will waive these protections in cases, where at the time of the requested waiver, the Secretary 
determines that there are no employees of the Recipient or of any other surface public transportation 
providers in the transportation service area who could be potentially affected by the Project. A 30-day notice 
of proposed waiver will be given by the Department of Labor and in the absence of timely objection, the 
waiver will become final at the end of the 30-day notice period. In the event of timely objection, the 
Department of Labor will review the matter and determine whether a waiver shall be granted. In the absence 
of waiver, these protections shall apply to the Project.  
 
1   

Such protective arrangements shall include, without being limited to, such provisions as may be necessary 
for (1) the preservation of rights, privileges, and benefits (including continuation of pension rights and 
benefits) under existing collective bargaining agreements or otherwise; (2) the continuation of collective 
bargaining rights; (3) the protection of individual employees against a worsening of their positions with 
respect to their employment; (4) assurances of employment to employees of acquired mass transportation 
systems and priority of reemployment of employees terminated or laid off; and (5) paid training and 
retraining programs. Such arrangements shall include provisions protecting individual employees against a 
worsening of their positions with respect to their employments which shall in no event provide benefits less 
than those established pursuant to 49 U.S.C. Section 11347 [the codified citation of Section 5(2)(f) of the 
Act of February 4, 1887 (24 Stat. 379), as amended].     

2
  For purposes of this warranty agreement, paragraphs (1); (2); (5); (15); (22); (23); (24); (26); (27); (28); and 

(29) of the Model Section 5333(b) Agreement, executed July 23, 1975 are to be omitted. 
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APPENDIX 2 

 

ORGANIZATIONAL CHART OF TITLE VI RESPONSIBILITIES 
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As the EPMPO is both Designated Recipient and Direct Recipient, the following is the organizational chart 

regarding its programming and reporting responsibilities: 
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APPENDIX 3 

 

DISCRIMINATION COMPLAINT FORM 
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APPENDIX 4 

 

DBE Memorandum of Understanding between City of El Paso and TxDOT 
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APPENDIX 5 

 

Form 1273 

 



1 

 

FHWA-1273 --  Revised May 1, 2012  
 
 

REQUIRED CONTRACT PROVISIONS  
FEDERAL-AID CONSTRUCTION CONTRACTS 

 
 
 

 
I.  General   
II.  Nondiscrimination 
III. Nonsegregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act 

Provisions 
VI.  Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII.  False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water 

Pollution Control Act 
X.  Compliance with Governmentwide Suspension and 

Debarment Requirements 
XI.  Certification Regarding Use of Contract Funds for 

Lobbying 
 
ATTACHMENTS 
 
A. Employment and Materials Preference for Appalachian 
Development Highway System or Appalachian Local Access 
Road Contracts (included in Appalachian contracts only) 
 
 
I.  GENERAL 
 
1.  Form FHWA-1273 must be physically incorporated in each 
construction contract funded under Title 23 (excluding 
emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each 
subcontract and further require its inclusion in all lower tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services).   
 
The applicable requirements of Form FHWA-1273 are 
incorporated by reference for work done under any purchase 
order, rental agreement or agreement for other services.  The 
prime contractor shall be responsible for compliance by any 
subcontractor, lower-tier subcontractor or service provider.   
 
Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier 
subcontracts (excluding subcontracts for design services, 
purchase orders, rental agreements and other agreements for 
supplies or services).  The design-builder shall be responsible 
for compliance by any subcontractor, lower-tier subcontractor 
or service provider. 
  
Contracting agencies may reference Form FHWA-1273 in bid 
proposal or request for proposal documents, however, the 
Form FHWA-1273 must be physically incorporated (not 
referenced) in all contracts, subcontracts and lower-tier 
subcontracts (excluding purchase orders, rental agreements 
and other agreements for supplies or services related to a 
construction contract). 
 
2.  Subject to the applicability criteria noted in the following 
sections, these contract provisions shall apply to all work 
performed on the contract by the contractor's own organization 
and with the assistance of workers under the contractor's 
immediate superintendence and to all work performed on the 
contract by piecework, station work, or by subcontract. 

  
3.   A breach of any of the stipulations contained in these 
Required Contract Provisions may be sufficient grounds for 
withholding of progress payments, withholding of final 
payment, termination of the contract, suspension / debarment 
or any other action determined to be appropriate by the 
contracting agency and FHWA. 
 
4.  Selection of Labor: During the performance of this contract, 
the contractor shall not use convict labor for any purpose 
within the limits of a construction project on a Federal-aid 
highway unless it is labor performed by convicts who are on 
parole, supervised release, or probation.  The term Federal-aid 
highway does not include roadways functionally classified as 
local roads or rural minor collectors. 
 
 
II.  NONDISCRIMINATION 
 
The provisions of this section related to 23 CFR Part 230 are 
applicable to all Federal-aid construction contracts and to all 
related construction subcontracts of $10,000 or more.  The 
provisions of 23 CFR Part 230 are not applicable to material 
supply, engineering, or architectural service contracts.   
 
In addition, the contractor and all subcontractors must comply 
with the following policies: Executive Order 11246, 41 CFR 60, 
29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI 
of the Civil Rights Act of 1964, as amended, and related 
regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR 
Parts 200, 230, and 633. 
 
The contractor and all subcontractors must comply with:  the 
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity 
Construction Contract Specifications in 41 CFR 60-4.3. 
 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the 
policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627.  The contracting agency and the FHWA have 
the authority and the responsibility to ensure compliance with 
Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), and Title VI of the Civil Rights Act of 
1964, as amended, and related regulations including 49 CFR 
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 
 
The following provision is adopted from 23 CFR 230, Appendix 
A, with appropriate revisions to conform to the U.S. 
Department of Labor (US DOL) and FHWA requirements.   
 
1. Equal Employment Opportunity: Equal employment 
opportunity (EEO) requirements not to discriminate and to take 
affirmative action to assure equal opportunity as set forth 
under laws, executive orders, rules, regulations (28 CFR 35, 
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27) 
and orders of the Secretary of Labor as modified by the 
provisions prescribed herein, and imposed pursuant to 23 
U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under 
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this contract. The provisions of the Americans with Disabilities 
Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 
35 and 29 CFR 1630 are incorporated by reference in this 
contract. In the execution of this contract, the contractor 
agrees to comply with the following minimum specific 
requirement activities of EEO: 
 

a. The contractor will work with the contracting agency and 
the Federal Government to ensure that it has made every 
good faith effort to provide equal opportunity with respect to all 
of its terms and conditions of employment and in their review 
of activities under the contract. 
 
    b. The contractor will accept as its operating policy the 
following statement: 
 

"It is the policy of this Company to assure that applicants 
are employed, and that employees are treated during 
employment, without regard to their race, religion, sex, color, 
national origin, age or disability.  Such action shall include: 
employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, 
including apprenticeship, pre-apprenticeship, and/or on-the-
job training." 

 
2.  EEO Officer: The contractor will designate and make 
known to the contracting officers an EEO Officer who will have 
the responsibility for and must be capable of effectively 
administering and promoting an active EEO program and who 
must be assigned adequate authority and responsibility to do 
so. 
 
3.  Dissemination of Policy: All members of the contractor's 
staff who are authorized to hire, supervise, promote, and 
discharge employees, or who recommend such action, or who 
are substantially involved in such action, will be made fully 
cognizant of, and will implement, the contractor's EEO policy 
and contractual responsibilities to provide EEO in each grade 
and classification of employment.  To ensure that the above 
agreement will be met, the following actions will be taken as a 
minimum: 
 

a.  Periodic meetings of supervisory and personnel office 
employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be 
reviewed and explained.  The meetings will be conducted by 
the EEO Officer. 
  

b.  All new supervisory or personnel office employees will be 
given a thorough indoctrination by the EEO Officer, covering 
all major aspects of the contractor's EEO obligations within 
thirty days following their reporting for duty with the contractor. 
 

c.  All personnel who are engaged in direct recruitment for 
the project will be instructed by the EEO Officer in the 
contractor's procedures for locating and hiring minorities and 
women. 
  

d.  Notices and posters setting forth the contractor's EEO 
policy will be placed in areas readily accessible to employees, 
applicants for employment and potential employees. 
 

e.  The contractor's EEO policy and the procedures to 
implement such policy will be brought to the attention of 
employees by means of meetings, employee handbooks, or 
other appropriate means. 
 

4. Recruitment: When advertising for employees, the 
contractor will include in all advertisements for employees the 
notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large 
circulation among minorities and women in the area from 
which the project work force would normally be derived. 
 

a.  The contractor will, unless precluded by a valid 
bargaining agreement, conduct systematic and direct 
recruitment through public and private employee referral 
sources likely to yield qualified minorities and women.  To 
meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such 
identified sources procedures whereby minority and women 
applicants may be referred to the contractor for employment 
consideration. 
 

b.  In the event the contractor has a valid bargaining 
agreement providing for exclusive hiring hall referrals, the 
contractor is expected to observe the provisions of that 
agreement to the extent that the system meets the contractor's 
compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of 
discriminating against minorities or women, or obligates the 
contractor to do the same, such implementation violates 
Federal nondiscrimination provisions. 
 

c.  The contractor will encourage its present employees to 
refer minorities and women as applicants for employment.  
Information and procedures with regard to referring such 
applicants will be discussed with employees. 
 
5. Personnel Actions: Wages, working conditions, and 
employee benefits shall be established and administered, and 
personnel actions of every type, including hiring, upgrading, 
promotion, transfer, demotion, layoff, and termination, shall be 
taken without regard to race, color, religion, sex, national 
origin, age or disability.  The following procedures shall be 
followed: 
 

a.  The contractor will conduct periodic inspections of project 
sites to insure that working conditions and employee facilities 
do not indicate discriminatory treatment of project site 
personnel. 
 

b.  The contractor will periodically evaluate the spread of 
wages paid within each classification to determine any 
evidence of discriminatory wage practices. 
 

c.  The contractor will periodically review selected personnel 
actions in depth to determine whether there is evidence of 
discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the 
discrimination may extend beyond the actions reviewed, such 
corrective action shall include all affected persons. 
 

d.  The contractor will promptly investigate all complaints of 
alleged discrimination made to the contractor in connection 
with its obligations under this contract, will attempt to resolve 
such complaints, and will take appropriate corrective action 
within a reasonable time.  If the investigation indicates that the 
discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon 
completion of each investigation, the contractor will inform 
every complainant of all of their avenues of appeal. 
 
6. Training and Promotion: 
 

a.  The contractor will assist in locating, qualifying, and 
increasing the skills of minorities and women who are 
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applicants for employment or current employees.  Such efforts 
should be aimed at developing full journey level status 
employees in the type of trade or job classification involved.  
 

b.  Consistent with the contractor's work force requirements 
and as permissible under Federal and State regulations, the 
contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the 
geographical area of contract performance.  In the event a 
special provision for training is provided under this contract, 
this subparagraph will be superseded as indicated in the 
special provision.  The contracting agency may reserve 
training positions for persons who receive welfare assistance 
in accordance with 23 U.S.C. 140(a). 
 

c.  The contractor will advise employees and applicants for 
employment of available training programs and entrance 
requirements for each. 
 

d.  The contractor will periodically review the training and 
promotion potential of employees who are minorities and 
women and will encourage eligible employees to apply for 
such training and promotion. 
 
7. Unions: If the contractor relies in whole or in part upon 
unions as a source of employees, the contractor will use good 
faith efforts to obtain the cooperation of such unions to 
increase opportunities for minorities and women.  Actions by 
the contractor, either directly or through a contractor's 
association acting as agent, will include the procedures set 
forth below: 
 

a.  The contractor will use good faith efforts to develop, in 
cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 
 

b.  The contractor will use good faith efforts to incorporate an 
EEO clause into each union agreement to the end that such 
union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or 
disability. 
 

c.  The contractor is to obtain information as to the referral 
practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 
 

d.  In the event the union is unable to provide the contractor 
with a reasonable flow of referrals within the time limit set forth 
in the collective bargaining agreement, the contractor will, 
through independent recruitment efforts, fill the employment 
vacancies without regard to race, color, religion, sex, national 
origin, age or disability; making full efforts to obtain qualified 
and/or qualifiable minorities and women.  The failure of a union 
to provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective 
bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph.   In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 
 
8.  Reasonable Accommodation for Applicants / 
Employees with Disabilities:  The contractor must be familiar 

with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there 
under.  Employers must provide reasonable accommodation in 
all employment activities unless to do so would cause an 
undue hardship. 
 
9. Selection of Subcontractors, Procurement of Materials 
and Leasing of Equipment: The contractor shall not 
discriminate on the grounds of race, color, religion, sex, 
national origin, age or disability in the selection and retention 
of subcontractors, including procurement of materials and 
leases of equipment.  The contractor shall take all necessary 
and reasonable steps to ensure nondiscrimination in the 
administration of this contract. 
 

a.  The contractor shall notify all potential subcontractors and 
suppliers and lessors of their EEO obligations under this 
contract. 
 

b.  The contractor will use good faith efforts to ensure 
subcontractor compliance with their EEO obligations. 
 
 
10. Assurance Required by 49 CFR 26.13(b): 
 

a.  The requirements of 49 CFR Part 26 and the State 
DOT’s U.S. DOT-approved DBE program are incorporated by 
reference. 
 

b.  The contractor or subcontractor shall not discriminate on 
the basis of race, color, national origin, or sex in the 
performance of this contract.  The contractor shall carry out 
applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts.  Failure by the 
contractor to carry out these requirements is a material breach 
of this contract, which may result in the termination of this 
contract or such other remedy as the contracting agency 
deems appropriate. 
 
11. Records and Reports: The contractor shall keep such 
records as necessary to document compliance with the EEO 
requirements.  Such records shall be retained for a period of 
three years following the date of the final payment to the 
contractor for all contract work and shall be available at 
reasonable times and places for inspection by authorized 
representatives of the contracting agency and the FHWA. 
 

a.  The records kept by the contractor shall document the 
following: 
 
    (1) The number and work hours of minority and non-
minority group members and women employed in each work 
classification on the project; 
 

(2) The progress and efforts being made in cooperation 
with unions, when applicable, to increase employment 
opportunities for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, 

training, qualifying, and upgrading minorities and women;  
 

b.  The contractors and subcontractors will submit an annual 
report to the contracting agency each July for the duration of 
the project, indicating the number of minority, women, and 
non-minority group employees currently engaged in each work 
classification required by the contract work.  This information is 
to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of 
the last payroll period preceding the end of July.  If on-the-job 
training is being required by special provision, the contractor 

http://www.fhwa.dot.gov/eforms/
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will be required to collect and report training data.  The 
employment data should reflect the work force on board during 
all or any part of the last payroll period preceding the end of 
July. 
 
 
III. NONSEGREGATED FACILITIES 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related construction subcontracts of 
$10,000 or more. 
 
The contractor must ensure that facilities provided for 
employees are provided in such a manner that segregation on 
the basis of race, color, religion, sex, or national origin cannot 
result.  The contractor may neither require such segregated 
use by written or oral policies nor tolerate such use by 
employee custom.  The contractor's obligation extends further 
to ensure that its employees are not assigned to perform their 
services at any location, under the contractor's control, where 
the facilities are segregated.  The term "facilities" includes 
waiting rooms, work areas, restaurants and other eating areas, 
time clocks, restrooms, washrooms, locker rooms, and other 
storage or dressing areas, parking lots, drinking fountains, 
recreation or entertainment areas, transportation, and housing 
provided for employees.  The contractor shall provide separate 
or single-user restrooms and necessary dressing or sleeping 
areas to assure privacy between sexes. 
 
 
IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction 
projects exceeding $2,000 and to all related subcontracts and 
lower-tier subcontracts (regardless of subcontract size).  The 
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid 
highway.  This excludes roadways functionally classified as 
local roads or rural minor collectors, which are exempt.  
Contracting agencies may elect to apply these requirements to 
other projects. 

The following provisions are from the U.S. Department of 
Labor regulations in 29 CFR 5.5 “Contract provisions and 
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements. 

1.  Minimum wages 

a.  All laborers and mechanics employed or working upon 
the site of the work, will be paid unconditionally and not less 
often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are 
permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less 
than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers 
and mechanics. 

Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under section 1(b)(2) of the Davis-Bacon 
Act on behalf of laborers or mechanics are considered wages 
paid to such laborers or mechanics, subject to the provisions 

of paragraph 1.d. of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not 
less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be 
constructively made or incurred during such weekly period. 
Such laborers and mechanics shall be paid the appropriate 
wage rate and fringe benefits on the wage determination for 
the classification of work actually performed, without regard to 
skill, except as provided in 29 CFR 5.5(a)(4). Laborers or 
mechanics performing work in more than one classification 
may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, 
That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. 
The wage determination (including any additional classification 
and wage rates conformed under paragraph 1.b. of this 
section) and the Davis-Bacon poster (WH–1321) shall be 
posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where 
it can be easily seen by the workers. 

b. (1) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in 
the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage 
determination. The contracting officer shall approve an 
additional classification and wage rate and fringe benefits 
therefore only when the following criteria have been met: 

(i) The work to be performed by the classification 
requested is not performed by a classification in the wage 
determination; and 

(ii) The classification is utilized in the area by the 
construction industry; and 

(iii) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the 
wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be 
employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the 
Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and 
so advise the contracting officer or will notify the contracting 
officer within the 30-day period that additional time is 
necessary. 

(3) In the event the contractor, the laborers or mechanics 
to be employed in the classification or their representatives, 
and the contracting officer do not agree on the proposed 
classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the 
views of all interested parties and the recommendation of the 
contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an 
authorized representative, will issue a determination within 
30 days of receipt and so advise the contracting officer or 
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will notify the contracting officer within the 30-day period that 
additional time is necessary. 

(4) The wage rate (including fringe benefits where 
appropriate) determined pursuant to paragraphs 1.b.(2) or 
1.b.(3) of this section, shall be paid to all workers performing 
work in the classification under this contract from the first 
day on which work is performed in the classification. 

c. Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe 
benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination 
or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

d. If the contractor does not make payments to a trustee or 
other third person, the contractor may consider as part of the 
wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits 
under a plan or program, Provided, That the Secretary of 
Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have 
been met. The Secretary of Labor may require the contractor 
to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 

2.  Withholding  

The contracting agency shall upon its own action or upon 
written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from 
the contractor under this contract, or any other Federal 
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so 
much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages 
required by the contract.  In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or 
helper, employed or working on the site of the work, all or part 
of the wages required by the contract, the contracting agency 
may, after written notice to the contractor, take such action as 
may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations 
have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be 
maintained by the contractor during the course of the work and 
preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of 
each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents 
thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the 
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that 
the wages of any laborer or mechanic include the amount of 
any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, 
that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and 
trainees, and the ratios and wage rates prescribed in the 
applicable programs. 

b. (1) The contractor shall submit weekly for each week in 
which any contract work is performed a copy of all payrolls to 
the contracting agency.   The payrolls submitted shall set out 
accurately and completely all of the information required to be 
maintained under 29 CFR 5.5(a)(3)(i), except that full social 
security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to 
include an individually identifying number for each employee ( 
e.g. , the last four digits of the employee's social security 
number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH–347 is 
available for this purpose from the Wage and Hour Division 
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm 
or its successor site. The prime contractor is responsible for 
the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social 
security number and current address of each covered worker, 
and shall provide them upon request to the contracting agency 
for transmission to the State DOT, the FHWA or the Wage and 
Hour Division of the Department of Labor for purposes of an 
investigation or audit of compliance with prevailing wage 
requirements. It is not a violation of this section for a prime 
contractor to require a subcontractor to provide addresses and 
social security numbers to the prime contractor for its own 
records, without weekly submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a 
“Statement of Compliance,” signed by the contractor or 
subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall 
certify the following: 

(i) That the payroll for the payroll period contains the 
information required to be provided under §5.5 (a)(3)(ii) of 
Regulations, 29 CFR part 5, the appropriate information is 
being maintained under §5.5 (a)(3)(i) of Regulations, 29 
CFR part 5, and that such information is correct and 
complete; 

(ii) That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the contract 
during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, 
and that no deductions have been made either directly or 
indirectly from the full wages earned, other than 
permissible deductions as set forth in Regulations, 29 CFR 
part 3; 

(iii) That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or 
cash equivalents for the classification of work performed, 
as specified in the applicable wage determination 
incorporated into the contract. 
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(3) The weekly submission of a properly executed 
certification set forth on the reverse side of Optional Form 
WH–347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph 3.b.(2) of 
this section. 

(4) The falsification of any of the above certifications may 
subject the contractor or subcontractor to civil or criminal 
prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records 
required under paragraph 3.a. of this section available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA,  or the Department of Labor, and shall permit such 
representatives to interview employees during working hours 
on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the FHWA may, 
after written notice to the contractor, the contracting agency or 
the State DOT, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may 
be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees  

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the 
predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of 
Apprenticeship Training, Employer and Labor Services, or with 
a State Apprenticeship Agency recognized by the Office, or if a 
person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but 
who has been certified by the Office of Apprenticeship 
Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job 
site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under 
the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination 
for the work actually performed. Where a contractor is 
performing construction on a project in a locality other than 
that in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyman's hourly 
rate) specified in the contractor's or subcontractor's registered 
program shall be observed.  

 Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly 

rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the 
apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer 
and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an 
apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be 
permitted to work at less than the predetermined rate for the 
work performed unless they are employed pursuant to and 
individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. 
Department of Labor, Employment and Training 
Administration.  

The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the 
Employment and Training Administration.  

Every trainee must be paid at not less than the rate specified 
in the approved program for the trainee's level of progress, 
expressed as a percentage of the journeyman hourly rate 
specified in the applicable wage determination. Trainees shall 
be paid fringe benefits in accordance with the provisions of the 
trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe 
benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the 
corresponding journeyman wage rate on the wage 
determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee 
rate who is not registered and participating in a training plan 
approved by the Employment and Training Administration shall 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. 
In addition, any trainee performing work on the job site in 
excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the 
wage determination for the work actually performed.  

In the event the Employment and Training Administration 
withdraws approval of a training program, the contractor will no 
longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an 
acceptable program is approved. 

c. Equal employment opportunity. The utilization of 
apprentices, trainees and journeymen under this part shall be 
in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 
CFR part 30. 
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d.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and 
skill training programs which have been certified by the 
Secretary of Transportation as promoting EEO in connection 
with Federal-aid highway construction programs are not 
subject to the requirements of paragraph 4 of this Section IV. 
The straight time hourly wage rates for apprentices and 
trainees under such programs will be established by the 
particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of 
the particular program. 

5. Compliance with Copeland Act requirements.   The 
contractor shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert 
Form FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the 
contract clauses in 29 CFR 5.5 may be grounds for termination 
of the contract, and for debarment as a contractor and a 
subcontractor as provided in 29 CFR 5.12. 

8. Compliance with Davis-Bacon and Related Act 
requirements.  All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 
are herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising 
out of the labor standards provisions of this contract shall not 
be subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures 
of the Department of Labor set forth in 29 CFR parts 5, 6, and 
7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the 
contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that 
neither it (nor he or she) nor any person or firm who has an 
interest in the contractor's firm is a person or firm ineligible to 
be awarded Government contracts by virtue of section 3(a) of 
the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

b. No part of this contract shall be subcontracted to any person 
or firm ineligible for award of a Government contract by virtue 
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the 
U.S. Criminal Code, 18 U.S.C. 1001. 

 
 
V.   CONTRACT WORK HOURS AND SAFETY 
STANDARDS ACT  

The following clauses apply to any Federal-aid construction 
contract in an amount in excess of $100,000 and subject to the 
overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to 
the clauses required by 29 CFR 5.5(a) or 29 CFR 4.6.  As 
used in this paragraph, the terms laborers and mechanics 
include watchmen and guards. 

1. Overtime requirements.   No contractor or subcontractor 
contracting for any part of the contract work which may require 
or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to 
work in excess of forty hours in such workweek unless such 
laborer or mechanic receives compensation at a rate not less 
than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated 
damages.  In the event of any violation of the clause set forth 
in paragraph (1.) of this section, the contractor and any 
subcontractor responsible therefor shall be liable for the 
unpaid wages. In addition, such contractor and subcontractor 
shall be liable to the United States (in the case of work done 
under contract for the District of Columbia or a territory, to such 
District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and 
guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each 
calendar day on which such individual was required or 
permitted to work in excess of the standard workweek of forty 
hours without payment of the overtime wages required by the 
clause set forth in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. 
The FHWA or the contacting agency shall upon its own action 
or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from 
any moneys payable on account of work performed by the 
contractor or subcontractor under any such contract or any 
other Federal contract with the same prime contractor, or any 
other federally-assisted contract subject to the Contract Work 
Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be 
necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as 
provided in the clause set forth in paragraph (2.) of this 
section. 

4. Subcontracts.  The contractor or subcontractor shall insert 
in any subcontracts the clauses set forth in paragraph (1.) 
through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor 
with the clauses set forth in paragraphs (1.) through (4.) of this 
section. 
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VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 
This provision is applicable to all Federal-aid construction 
contracts on the National Highway System. 
 
1. The contractor shall perform with its own organization 
contract work amounting to not less than 30 percent (or a 
greater percentage if specified elsewhere in the contract) of 
the total original contract price, excluding any specialty items 
designated by the contracting agency.  Specialty items may be 
performed by subcontract and the amount of any such 
specialty items performed may be deducted from the total 
original contract price before computing the amount of work 
required to be performed by the contractor's own organization 
(23 CFR 635.116). 
 

a.  The term “perform work with its own organization” refers 
to workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or 
without operators.  Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, 
agents of the prime contractor, or any other assignees.  The 
term may include payments for the costs of hiring leased 
employees from an employee leasing firm meeting all relevant 
Federal and State regulatory requirements.  Leased 
employees may only be included in this term if the prime 
contractor meets all of the following conditions: 
 
  (1) the prime contractor maintains control over the 
supervision of the day-to-day activities of the leased 
employees; 

(2) the prime contractor remains responsible for the quality 
of the work of the leased employees; 

   (3) the prime contractor retains all power to accept or 
exclude individual employees from work on the project; and 

(4) the prime contractor remains ultimately responsible for 
the payment of predetermined minimum wages, the 
submission of payrolls, statements of compliance and all 
other Federal regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work 

that requires highly specialized knowledge, abilities, or 
equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the 
contract as a whole and in general are to be limited to minor 
components of the overall contract. 
 
  2. The contract amount upon which the requirements set forth 
in paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be 
purchased or produced by the contractor under the contract 
provisions. 
 
3. The contractor shall furnish (a) a competent superintendent 
or supervisor who is employed by the firm, has full authority to 
direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its 
own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is 
necessary to assure the performance of the contract. 
 
4. No portion of the contract shall be sublet, assigned or 
otherwise disposed of except with the written consent of the 
contracting officer, or authorized representative, and such 
consent when given shall not be construed to relieve the 
contractor of any responsibility for the fulfillment of the 
contract.  Written consent will be given only after the 
contracting agency has assured that each subcontract is 

evidenced in writing and that it contains all pertinent provisions 
and requirements of the prime contract. 
 
5. The 30% self-performance requirement of paragraph (1) is 
not applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance 
requirements. 
 
 
VII. SAFETY: ACCIDENT PREVENTION 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
1.  In the performance of this contract the contractor shall 
comply with all applicable Federal, State, and local laws 
governing safety, health, and sanitation (23 CFR 635). The 
contractor shall provide all safeguards, safety devices and 
protective equipment and take any other needed actions as it 
determines, or as the contracting officer may determine, to be 
reasonably necessary to protect the life and health of 
employees on the job and the safety of the public and to 
protect property in connection with the performance of the 
work covered by the contract. 
 
2.  It is a condition of this contract, and shall be made a 
condition of each subcontract, which the contractor enters into 
pursuant to this contract, that the contractor and any 
subcontractor shall not permit any employee, in performance 
of the contract, to work in surroundings or under conditions 
which are unsanitary, hazardous or dangerous to his/her 
health or safety, as determined under construction safety and 
health standards (29 CFR 1926) promulgated by the Secretary 
of Labor, in accordance with Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 3704). 
 
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract 
that the Secretary of Labor or authorized representative 
thereof, shall have right of entry to any site of contract 
performance to inspect or investigate the matter of compliance 
with the construction safety and health standards and to carry 
out the duties of the Secretary under Section 107 of the 
Contract Work Hours and Safety Standards Act (40 
U.S.C.3704). 
 
 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 
 
T h i s  p r o v i s i o n  i s  applicable to all Federal-aid 
construction contracts and to all related subcontracts. 
 
  In order to assure high quality and durable construction in 
conformity with approved plans and specifications and a high 
degree of reliability on statements and representations made 
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned 
with the project perform their functions as carefully, thoroughly, 
and honestly as possible.  Willful falsification, distortion, or 
misrepresentation with respect to any facts related to the 
project is a violation of Federal law.  To prevent any 
misunderstanding regarding the seriousness of these and 
similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more 
places where it is readily available to all persons concerned 
with the project: 
 
 
18 U.S.C. 1020 reads as follows: 
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  "Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a 
person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the 
character, quality, quantity, or cost of the material used or to 
be used, or the quantity or quality of the work performed or to 
be performed, or the cost thereof in connection with the 
submission of plans, maps, specifications, contracts, or costs 
of construction on any highway or related project submitted for 
approval to the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement, false 
representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to 
be performed, or materials furnished or to be furnished, in 
connection with the construction of any highway or related 
project approved by the Secretary of Transportation; or 
 
  Whoever knowingly makes any false statement or false 
representation as to material fact in any statement, certificate, 
or report submitted pursuant to provisions of the Federal-aid 
Roads Act approved July 1, 1916, (39 Stat. 355), as amended 
and supplemented; 
 
  Shall be fined under this title or imprisoned not more than 5 
years or both." 
 
 
IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts. 
 
By submission of this bid/proposal or the execution of this 
contract, or subcontract, as appropriate, the bidder, proposer, 
Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows: 
 
  1. That any person who is or will be utilized in the 
performance of this contract is not prohibited from receiving an 
award due to a violation of Section 508 of the Clean Water Act 
or Section 306 of the Clean Air Act.   
  2. That the contractor agrees to include or cause to be 
included the requirements of paragraph (1) of this Section X in 
every subcontract, and further agrees to take such action as 
the contracting agency may direct as a means of enforcing 
such requirements. 
 
 
X. CERTIFICATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOLUNTARY 
EXCLUSION 
 
This provision is applicable to all Federal-aid construction 
contracts, design-build contracts, subcontracts, lower-tier 
subcontracts, purchase orders, lease agreements, consultant 
contracts or any other covered transaction requiring FHWA 
approval or that is estimated to cost $25,000 or more –  as 
defined in 2 CFR Parts 180 and 1200. 
 
 
 
  1. Instructions for Certification – First Tier Participants:  
  
    a. By signing and submitting this proposal, the prospective 
first tier participant is providing the certification set out below. 
 
    b. The inability of a person to provide the certification set out 
below will not necessarily result in denial of participation in this 

covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification 
set out below. The certification or explanation will be 
considered in connection with the department or agency's 
determination whether to enter into this transaction. However, 
failure of the prospective first tier participant to furnish a 
certification or an explanation shall disqualify such a person 
from participation in this transaction. 
 
    c. The certification in this clause is a material representation 
of fact upon which reliance was placed when the contracting 
agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered 
an erroneous certification, in addition to other remedies 
available to the Federal Government, the contracting agency 
may terminate this transaction for cause of default. 
 
    d. The prospective first tier participant shall provide 
immediate written notice to the contracting agency to whom 
this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when 
submitted or has become erroneous by reason of changed 
circumstances. 
 
    e. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person,"  "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  “First Tier Covered 
Transactions” refers to any covered transaction between a 
grantee or subgrantee of Federal funds and a participant (such 
as the prime or general contract).  “Lower Tier Covered 
Transactions” refers to any covered transaction under a First 
Tier Covered Transaction (such as subcontracts).  “First Tier 
Participant” refers to the participant who has entered into a 
covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers).  
 
    f. The prospective first tier participant agrees by submitting 
this proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, 
suspended, declared ineligible, or voluntarily excluded from 
participation in this covered transaction, unless authorized by 
the department or agency entering into this transaction. 
 
    g. The prospective first tier participant further agrees by 
submitting this proposal that it will include the clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transactions," 
provided by the department or contracting agency, entering 
into this covered transaction, without modification, in all lower 
tier covered transactions and in all solicitations for lower tier 
covered transactions exceeding the $25,000 threshold. 
 
    h. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous.  A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration. 
 

https://www.epls.gov/
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    i.  Nothing contained in the foregoing shall be construed to 
require the establishment of a system of records in order to 
render in good faith the certification required by this clause. 
The knowledge and information of the prospective participant 
is not required to exceed that which is normally possessed by 
a prudent person in the ordinary course of business dealings. 
 
    j. Except for transactions authorized under paragraph (f) of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 
department or agency may terminate this transaction for cause 
or default. 
 
* * * * * 
 
2.  Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion – First Tier 
Participants: 
 
a.  The prospective first tier participant certifies to the best of 
its knowledge and belief, that it and its principals: 
 
    (1)   Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal 
department or agency; 
 
    (2)   Have not within a three-year period preceding this 
proposal been convicted of or had a civil judgment rendered 
against them for commission of fraud or a criminal offense in 
connection with obtaining, attempting to obtain, or performing 
a public (Federal, State or local) transaction or contract under 
a public transaction; violation of Federal or State antitrust 
statutes or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false 
statements, or receiving stolen property; 
 
    (3)   Are not presently indicted for or otherwise criminally or 
civilly charged by a governmental entity (Federal, State or 
local) with commission of any of the offenses enumerated in 
paragraph (a)(2) of this certification; and 
 
    (4)   Have not within a three-year period preceding this 
application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 
 
  b.   Where the prospective participant is unable to certify to 
any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 
 
  2. Instructions for Certification - Lower Tier Participants: 
 
(Applicable to all subcontracts, purchase orders and other 
lower tier transactions requiring prior FHWA approval or 
estimated to cost $25,000 or more - 2 CFR Parts 180 and 
1200) 
 
    a. By signing and submitting this proposal, the prospective 
lower tier is providing the certification set out below. 
 
    b. The certification in this clause is a material representation 
of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective 
lower tier participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the 
Federal Government, the department, or agency with which 

this transaction originated may pursue available remedies, 
including suspension and/or debarment. 
 
    c. The prospective lower tier participant shall provide 
immediate written notice to the person to which this proposal is 
submitted if at any time the prospective lower tier participant 
learns that its certification was erroneous by reason of 
changed circumstances. 
 
    d. The terms "covered transaction," "debarred," 
"suspended," "ineligible," "participant," "person," "principal," 
and "voluntarily excluded," as used in this clause, are defined 
in 2 CFR Parts 180 and 1200.  You may contact the person to 
which this proposal is submitted for assistance in obtaining a 
copy of those regulations.  “First Tier Covered Transactions” 
refers to any covered transaction between a grantee or 
subgrantee of Federal funds and a participant (such as the 
prime or general contract).  “Lower Tier Covered Transactions” 
refers to any covered transaction under a First Tier Covered 
Transaction (such as subcontracts).  “First Tier Participant” 
refers to the participant who has entered into a covered 
transaction with a grantee or subgrantee of Federal funds 
(such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 
 
    e. The prospective lower tier participant agrees by 
submitting this proposal that, should the proposed covered 
transaction be entered into, it shall not knowingly enter into 
any lower tier covered transaction with a person who is 
debarred, suspended, declared ineligible, or voluntarily 
excluded from participation in this covered transaction, unless 
authorized by the department or agency with which this 
transaction originated. 
 
    f. The prospective lower tier participant further agrees by 
submitting this proposal that it will include this clause titled 
"Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction," 
without modification, in all lower tier covered transactions and 
in all solicitations for lower tier covered transactions exceeding 
the $25,000 threshold. 
 
    g. A participant in a covered transaction may rely upon a 
certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it 
knows that the certification is erroneous. A participant is 
responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered 
transactions.  To verify the eligibility of its principals, as well as 
the eligibility of any lower tier prospective participants, each 
participant may, but is not required to, check the Excluded 
Parties List System website (https://www.epls.gov/), which is 
compiled by the General Services Administration.   
 
    h. Nothing contained in the foregoing shall be construed to 
require establishment of a system of records in order to render 
in good faith the certification required by this clause. The 
knowledge and information of participant is not required to 
exceed that which is normally possessed by a prudent person 
in the ordinary course of business dealings. 
 
    i. Except for transactions authorized under paragraph e of 
these instructions, if a participant in a covered transaction 
knowingly enters into a lower tier covered transaction with a 
person who is suspended, debarred, ineligible, or voluntarily 
excluded from participation in this transaction, in addition to 
other remedies available to the Federal Government, the 

https://www.epls.gov/
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department or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 
 
* * * * * 
 
Certification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion--Lower Tier 
Participants: 
 
  1. The prospective lower tier participant certifies, by 
submission of this proposal, that neither it nor its principals is 
presently debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded from participating in 
covered transactions by any Federal department or agency. 
 
  2. Where the prospective lower tier participant is unable to 
certify to any of the statements in this certification, such 
prospective participant shall attach an explanation to this 
proposal. 
 
* * * * * 
 
XI. CERTIFICATION REGARDING USE OF CONTRACT 
FUNDS FOR LOBBYING 
 
This provision is applicable to all Federal-aid construction 
contracts and to all related subcontracts which exceed 
$100,000 (49 CFR 20). 
 
  1. The prospective participant certifies, by signing and 
submitting this bid or proposal, to the best of his or her 
knowledge and belief, that: 
 
    a. No Federal appropriated funds have been paid or will be 
paid, by or on behalf of the undersigned, to any person for 
influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any Federal 
contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or 
modification of any Federal contract, grant, loan, or 
cooperative agreement. 
 
    b. If any funds other than Federal appropriated funds have 
been paid or will be paid to any person for influencing or 
attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with this Federal contract, grant, loan, or 
cooperative agreement, the undersigned shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
  2. This certification is a material representation of fact upon 
which reliance was placed when this transaction was made or 
entered into.  Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by 31 
U.S.C. 1352.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 
 
  3. The prospective participant also agrees by submitting its 
bid or proposal that the participant shall require that the 
language of this certification be included in all lower tier 
subcontracts, which exceed $100,000 and that all such 
recipients shall certify and disclose accordingly. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS 
PREFERENCE FOR APPALACHIAN DEVELOPMENT 
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS 
ROAD CONTRACTS 
This provision is applicable to all Federal-aid projects funded 
under the Appalachian Regional Development Act of 1965. 
 
  1. During the performance of this contract, the contractor 
undertaking to do work which is, or reasonably may be, done 
as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL 
wherein the contract work is situated, or the subregion, or the 
Appalachian counties of the State wherein the contract work is 
situated, except: 
 
    a. To the extent that qualified persons regularly residing in 
the area are not available. 
 
    b. For the reasonable needs of the contractor to employ 
supervisory or specially experienced personnel necessary to 
assure an efficient execution of the contract work. 
 
    c. For the obligation of the contractor to offer employment to 
present or former employees as the result of a lawful collective 
bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not 
exceed 20 percent of the total number of employees employed 
by the contractor on the contract work, except as provided in 
subparagraph (4) below. 
 
  2. The contractor shall place a job order with the State 
Employment Service indicating (a) the classifications of the 
laborers, mechanics and other employees required to perform 
the contract work, (b) the number of employees required in 
each classification, (c) the date on which the participant 
estimates such employees will be required, and (d) any other 
pertinent information required by the State Employment 
Service to complete the job order form.  The job order may be 
placed with the State Employment Service in writing or by 
telephone.  If during the course of the contract work, the 
information submitted by the contractor in the original job order 
is substantially modified, the participant shall promptly notify 
the State Employment Service. 
 
  3. The contractor shall give full consideration to all qualified 
job applicants referred to him by the State Employment 
Service.  The contractor is not required to grant employment to 
any job applicants who, in his opinion, are not qualified to 
perform the classification of work required. 
 
  4. If, within one week following the placing of a job order by 
the contractor with the State Employment Service, the State 
Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number 
requested, the State Employment Service will forward a 
certificate to the contractor indicating the unavailability of 
applicants.  Such certificate shall be made a part of the 
contractor's permanent project records.  Upon receipt of this 
certificate, the contractor may employ persons who do not 
normally reside in the labor area to fill positions covered by the 
certificate, notwithstanding the provisions of subparagraph (1c) 
above. 
 
    5. The provisions of 23 CFR 633.207(e) allow the 
contracting agency to provide a contractual preference for the 
use of mineral resource materials native to the Appalachian 
region.   
 

  6. The contractor shall include the provisions of Sections 1 
through 4 of this Attachment A in every subcontract for work 
which is, or reasonably may be, done as on-site work. 
 
 
 
 




